Introduction
International support for the setting up of an institution depends on the need for, and the purpose behind, its creation. The development of international institutions is a result of various challenges faced by the international community, and the efforts of the members of the community to collectively respond to these challenges. The driving force behind the development of particular institutions has differed, depending on time and place. After the First and Second World Wars, the maintenance of international peace and security was of overriding importance to the international communityhence, the creation of the United Nations (UN) and the vesting of almost plenary powers in its political organ, the Security Council, to further this objective. Today, while the maintenance of peace retains this distinction, a narrower concern of significant antiquity has gained prominence -that of the prevention of impunity for certain crimes regarded as heinous in international law. After several unsuccessful attempts, the institution that has come into being in response to this pressing concern is the International Criminal Court (ICC). 1 Currently, 92 states have ratified the Rome Statute of the International Criminal Court (Rome Statute), and 139 states in all are signatories to it. This represents a larger number of states than the membership of the United Nations at the time of its inception in 1945. In its Preamble, the Rome Statute, while reaffirming the purposes and principles of the UN Charter, 2 establishes the ICC as a permanent institution independent of the UN structure. 3 In light of its purpose, as well as the widespread respect it commands, it is paradoxical that its legitimacy should be undermined by the Security Council, an organ entrusted with the maintenance of international peace. This is precisely the result that has been achieved by the passage of Security Council resolutions which exclude the jurisdiction of the ICC in respect of actions committed by personnel in the course of peacekeeping missions. 4 This paper addresses the repercussions of the clash between the Security Council and the ICC with respect to the ICC's jurisdiction over members of peacekeeping missions. Section 2 gives an overview of the Security Council resolutions excluding the jurisdiction of the ICC. Section 3 discusses the kind of powers enjoyed by the Security Council and the limitations imposed upon the exercise of these powers in international law. Section 4 analyses the legal validity of Council resolutions excluding the jurisdiction of the ICC. Finally, Section 5 deals with the consequences of these resolutions upon Member States of the ICC, as well as upon the ICC as an independent organization.
Background
Security Council Resolutions 1422, 1487 and 1497 excluding the jurisdiction of the ICC are a result of concerted opposition by the United States to the jurisdictional regime of the ICC. 5 They represent a compromise to persistent US demands to prevent the ICC from exercising jurisdiction over its peacekeepers. Initially, the US request to the Security Council pertained to the grant of immunity to US soldiers in Bosnia and Herzegovina from the ICC's jurisdiction for a period of one year. 6 The US threatened to 1 For a history of the efforts of the international community to create an institution that would prevent impunity for the most serious crimes, see 9 Resolution 1497, passed in response to the conflict in Liberia, authorizes the deployment of a Multinational Force to support, to secure the environment for the delivery of humanitarian assistance, and to prepare for the introduction of a longer-term United Nations stabilization force to relieve the Multinational Force. This resolution was passed 12-0, with France, Germany and Mexico abstaining.
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Resolution 1422, in relevant part, requests the ICC under Article 16, to refrain from commencing or proceeding with investigation or prosecution of any case involving actions related to a United Nations authorized operation for a 12-month period starting 1 July 2002, unless otherwise decided by the Security Council.
11 The resolution is renewable under the same conditions for further 12-month periods for as long as may be necessary. 12 Resolution 1487 has identical wording in Operative Paragraphs 1 and 2 of the resolution. Resolution 1497 is worded differently. The exclusion of the ICC's jurisdiction is not in the form of a request under Article 16 of the Rome Statute. Operative Paragraph 7 provides for exclusive jurisdiction of the contributing states over the acts of their personnel, unless expressly waived by the contributing state. No time period is specified for the operation of the exclusion, or for its renewal.
These resolutions have provoked strong criticism from the international community. At the time of passage of these resolutions, declarations made by states put forward the opinion that the resolutions are inconsistent with the Rome Statute, as well as 14 In order to analyse the validity of these concerns, a study of the kind of powers that may be exercised by the Security Council acting under Chapter VII is essential.
Discretionary Powers of the Security Council
It is widely accepted that the maintenance of international peace and security is the principal objective of the UN, 15 and that this objective assumes precedence over all other commitments of the Organization. 16 According to the scheme of the UN Charter, the Security Council is the primary organ entrusted with the responsibility of fulfilling this objective. 17 The Council is thus required to act in situations that necessitate swift and urgent action on its part. It is therefore only natural that the Security Council should enjoy broad powers in the discharge of its functions with a view to maintaining international peace.
The drafting history of the UN Charter indicates that unsuccessful attempts were made during the San Francisco Conference to qualify the words 'maintenance of international peace and security' in Article 1, with the words 'in conformity with the principles of justice and international law'. Such attempts failed due to apprehensions that such qualification would unduly limit the powers of the Council and prejudice effective action on its part. 18 The wide measure of discretion thus accorded to the Council is particularly true of enforcement measures taken by the Council acting under Chapter VII. 19 Nevertheless, while the Security Council may enjoy an extensive range of powers under the UN Charter, it cannot act legibus solutus (unbound by law). 24 While any decision of the Security Council while acting under Chapter VII must necessarily be a political decision, that does not automatically imply that the Council can act without any deference to the principles of international law. The Security Council is a creature of treaty, and may not overstep the bounds of that treaty. Further, the Security Council is a delegatee of the discretionary powers of its Member States. 25 Under Article 24, while discharging its function of maintaining international peace, the Security Council acts as an agent of the Member States of the UN. It is thus unlikely that the Council can act in a manner that is unconstrained by any norms of international law.
Several restraints have thus been implied on the powers of the Security Council and these operate regardless of whether the Council acts under Chapter VII or any other part of the UN Charter. 26 Article 24 itself sets out one limitation -the Council must act in accordance with the purposes and principles of the UN. Secondly, since the UN Charter cannot be in derogation of any norm of jus cogens, 27 the Council that has been set up by that treaty cannot be conferred the power to act in violation of any jus cogens norm. 28 Aside from these obvious limitations on the Council's powers, certain other 30 The Council must also discharge its functions in good faith, and not act on the basis of ulterior motives. 31 Since these limitations on the powers of the Security Council would apply equally to resolutions passed under Chapter VII, the validity of resolutions excluding the jurisdiction of the ICC must be analysed within this framework.
Legality of SC Resolutions Excluding ICC Jurisdiction A The Link between the Threat to International Peace and the Resolutions
Chapter VII measures taken by the Security Council must be in response to a threat to international peace and security, once the Council has made a determination to this effect under Article 39. The Council has in the past determined what constitutes a threat to international peace fairly broadly. An example of the wide interpretation made by the Council is the determination that the failure by the Libyan Government to demonstrate its renunciation of terrorism and to respond to Council requests in SC Resolution 731 (1991) constituted a threat to international peace and security. 32 Further, it is widely acknowledged that as decisions of the Council are political, it would be unwise to second-guess the validity of their determination.
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Despite this wide measure of discretion accorded to the Council, in the case of Resolutions 1422 and 1487, it is debatable whether there was in effect any threat to international peace that justified the granting of exclusive jurisdiction. There was no immediate provocation for the passage of these resolutions excluding ICC jurisdiction, except the threat that the UN Mission in Bosnia and Herzegovina would not be renewed. The suggestion that this threat in itself would constitute a threat to international peace and security is of doubtful validity. 34 The situation in Resolution 1497, which was passed in response to the conflict in Liberia, is somewhat different, as the threat to international peace and security clearly existed. Operative Paragraph 7 which forms part of this resolution provides for exclusive jurisdiction of contributing states that are non-parties to the Rome Statute over acts of their officials related to the forces. The only circumstance in which the validity of Operative Paragraph 7 could be challenged is if it were permissible to look at each clause of the resolution to determine whether or not it is linked to the ultimate objective of achieving peace. No precedent for such an exercise can be found in international law.
Moreover, the argument that the grant of exclusive jurisdiction is entirely unconnected to the successful functioning of peacekeeping missions is hard to sustain. Providing for exclusive jurisdiction of contributing states over the acts of their personnel in the case of peacekeeping forces is not unknown in international law. 35 Exclusive jurisdiction of states over the acts of their nationals has been provided in the case of several UN forces in the past. 36 Exclusive jurisdiction of contributing states over offences committed by their personnel in the course of duty has been recognized by the UN Model Status of Forces Agreement for Peacekeeping Operations. 37 Further, primary jurisdiction of the contributing state in such cases has been provided in two of the most widely ratified Status-of-Forces Agreements (SOFA) signed between states -the NATO SOFA, and the Brussels Treaty Powers SOFA. 38 A survey of decisions of courts of various jurisdictions during the Second World War indicates that the provision of such exclusive jurisdiction in Agreements signed between states during the war period was fairly common. 39 The grant of such exclusive or primary jurisdiction to the state of nationality is considered important for the successful functioning of the force stationed in another country. In most cases of peacekeeping missions, the justice delivery system in the host state would have broken down. Under such circumstances, states contributing peacekeeping personnel would be doing an injustice to their citizens if they subjected them to the uncertain laws and non-working justice delivery system of the host state. Since the contributing state may be deterred by the prospect of a potentially unstable alien judicial system exercising jurisdiction over its nationals, exclusive jurisdiction would facilitate contributions to the force, especially in an emergency.
Hence, it is extremely difficult to assail the validity of Resolution 1497 on the ground that there is no link between the resolution and the Security Council's mandate of maintaining international peace and security. 
B The Resolutions in the Context of the Framework of the Rome Statute

The Rome Statute as a Limitation on Security Council Powers
The relationship between the ICC and the Security Council as regards any limitation on the jurisdictional reach of the ICC is spelt out in Article 16 of the Rome Statute, under which the Security Council acting under Chapter VII can seek a deferral of investigation or prosecution for a renewable period of 12 months. Since there is a specific provision delineating this relationship, it could be argued that Article 16 is meant to be exhaustive of the kind of limitations that Security Council actions may impose upon the ICC, an institution independent of the UN structure. This inference is supported by the drafting history of the Rome Statute. In the initial draft of the International Law Commission's proposal, the ICC was given a status subordinate to the Security Council by providing that a prosecution arising from a situation dealt with by the Security Council could not be initiated unless authorized by the Council. 40 This formulation was opposed on the ground that it would disrupt the ability of the ICC to function independently. 41 A compromise was sought by the Singapore proposal, whereby no prosecution or investigation could be commenced by the ICC in the event of a 'direction' to this effect by the Security Council. 42 In addition to the terms of the Singapore proposal, Canada recommended a 12-month renewable deferral period. 43 The final changes were made with the Costa Rican and the British proposals, which required a formal and specific decision of the Security Council, and replaced the word 'direction' with 'request'. 44 The debate surrounding the framing of Article 16 demonstrates the intention of the drafters to regard the ICC as an independent institution, and have as little interference by the Security Council as possible in its functioning.
The question that then arises is whether a Treaty independent of the UN system can ever act as a limitation upon the Security Council's powers under Chapter VII. In other words, whether, in the presence of this specific delineation of the role of the Security Council in limiting the exercise of jurisdiction of the ICC, it would be legally permissible for the Council to limit the ICC's jurisdiction in any other way it pleases. To answer this question, it is necessary to first examine whether the resolutions comply with the provisions of the Rome Statute.
Resolutions 142and 1487 versus Article 16 of the Rome Statute
SC Resolutions 1422 and 1487 are in the form of requests to the ICC to defer investigation or prosecution of cases for a 12-month automatically renewable period unless the Council decides otherwise. On the face of it, these resolutions are in compliance with the terms of Article 16. However, the drafting history of the Rome Statute clearly points to the conclusion that Article 16 was not meant to be used as a blanket provision exempting a class of persons from the jurisdiction of the ICC, but rather as a mechanism to ask for deferral on a case-by-case basis. 45 Resolutions 1422 and 1487 both deal with a class of persons -that is, peacekeepers involved in UN missions, who would be exempt from the jurisdiction of the ICC, and that too, not in the aftermath of the offence having occurred when the Prosecutor seeks to commence investigation or prosecution, but even before the event has occurred.
Further, in both resolutions, an automatic renewal for further 12-month periods is provided. 46 It is true that Article 16 does not provide for any limitation as to the number of times a request under Article 16 may be made in respect of the same case. Theoretically, therefore, this deferral may be for an unlimited period. 47 Even then, the manner in which Resolutions 1422 and 1487 are worded would go against the object and purpose of Article 16. Article 16 clearly states that the deferral of investigation or prosecution is to be in accordance with a resolution passed by the Council acting under Chapter VII, which implies that there must be a threat to international peace and security that necessitates the deferral of proceedings by the ICC. Any automatic renewal clause in a resolution would go against the obligation imposed on the Council to examine whether a situation constitutes a threat to international peace and security, and then pass a resolution under Chapter VII requesting the ICC to defer proceedings in a particular case.
The Resolutions versus Article 98 of the Rome Statute
While Resolutions 1422 and 1487 are in the form of requests to the ICC under Article 16, SC Resolution 1497 is not in the nature of a request adopted under Article 16. proceedings under the Rome Statute, but to exclude the ICC's jurisdiction altogether by providing for exclusive jurisdiction of states that are non-parties to the Rome Statute over the acts of their personnel. Since SC Resolution 1497 has obviously not been adopted under Article 16, its legal validity must be sought in some other provision of the Rome Statute.
While Article 16 may be the only provision in the Rome Statute that permits the Security Council to defer proceedings under the Rome Statute, it does not represent the sole mechanism by which the ICC's jurisdiction may be excluded. The Rome Statute itself provides for the suspension in some cases of those obligations of the state that has the custody of the accused, which are in conflict with its international agreements. Under Article 98(2), if by virtue of such an agreement, the consent of a sending state is required to surrender its national to the ICC, the ICC must first obtain the cooperation of that state for surrender. Examples of such international agreements would be extradition treaties 49 and SOFAs. 50 The United States has made extensive use of Article 98(2) to enter into SOFAs with other nations excluding the jurisdiction of the ICC. Operative Paragraph 7 of SC Resolution 1497 may be taken to represent an international agreement for the purposes of Article 98(2) between UN members, undertaken through the instrumentality of the Security Council. Operative Paragraph 7 would not, however, be a valid agreement under Article 98(2). State parties to a treaty are obligated not to act in a manner that undermines the spirit of the treaty, or is inconsistent with its object and purpose. 54 This restriction also applies in the fashioning of subsequent agreements with states that are not parties to the treaty. 55 The purpose of the Rome Statute is the prevention of impunity, 56 and the effective prosecution of crimes that are considered heinous in international law. 57 An agreement that does not provide any effective guarantees of investigation and prosecution undermines the purpose of the Rome Statute and will not therefore be a valid agreement for the purposes of Article 98(2). It is on this ground that SOFAs entered into by the US with other countries have been criticized by the European Union 58 and are considered invalid.
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Unlike Resolutions 1422 and 1487, which suggest that States that are non-parties to the Rome Statute are under an obligation to ensure effective prosecution of crimes that are the subject matter of the ICC's jurisdiction, 60 Resolution 1497 does not talk of the responsibilities of States in international law with respect to the prosecution of these crimes. Therefore, a contributing State that is a non-party to the Rome Statute could choose not to prosecute crimes committed by its nationals, or grant amnesty in respect of these crimes. In such a situation, Operative Paragraph 7 would exclude not only the jurisdiction of the ICC, but also the jurisdiction of the territorial State which, under customary international law, enjoys a title of jurisdiction independent of that of the State of nationality. 61 It is paradoxical that in order to exclude the jurisdiction of the ICC, which was meant to expand the existing bases of criminal jurisdiction in international law and increase international accountability for serious crimes, the Resolution should result in a situation where all traditional mechanisms of accountability are diminished. 
C The Cumulative Effect of the Resolutions
SC Resolutions 1422, 1487 and 1497 are a series of resolutions, the effect of which is to exclude the jurisdiction of the ICC, albeit through different mechanisms. While some amount of law-making by the Security Council is inevitable in the discharge of its function of maintaining international peace, 62 this would not extend to the modification of the operation of a multilateral agreement. The cumulative effect of these resolutions is to carve out an exception from the Rome Statute for members of non-party states in UN peacekeeping operations. This exclusion would amount to an amendment of the Rome Statute and violate the law of treaties under which treaties may be amended only in the manner provided for in their constitutive instruments. 63 Furthermore, nothing in the UN Charter authorizes the Council to act in a manner that modifies another treaty. It is generally accepted that as the maintenance of international peace and security are basic and prerequisite to the achievement of all other legal goals of the UN Charter, states cannot invoke their customary-based rights to impede the Security Council in discharging this responsibility. 64 As far as treaty commitments that are inconsistent with the UN Charter are concerned, the Charter appears to provide a fairly straightforward solution. In case of any conflict between the two, the latter prevail over the former. The implications of such a conclusion, though, are fairly far-reaching. Essentially, Article 103 has been interpreted in such a manner that the Security Council's actions, so long as they are consonant with the UN Charter's purposes and principles, may result in the derogation of the solemn treaty rights of states. This is different from saying that if there is a conflict between the obligations spelt out in the text of the UN Charter conflict with those under a subsequent multilateral treaty obligation, the former will prevail. The distinction lies in equating two unequals -a Council resolution, and a treaty obligation. Further, the intention of Article 103 was not to automatically 'abrogate' inconsistent treaty obligations, 67 This would also be inconsistent with the principle of pacta sunt servanda, which obliges parties to a treaty to perform their obligations under it in good faith. 69 The principle of pacta sunt servanda is a fundamental norm of international law in the nature of jus cogens. 70 Any resolution which forces parties to a treaty to consistently act in derogation of a specific treaty provision would be in violation of this principle. The UN Charter itself affirms the commitment of the UN to nurture respect for treaty obligations. 71 The Preamble is an integral part of the Charter, and is as valid and operative as the other parts. 72 The Preamble reflects the intent of the founders of the UN and informs the interpretation of the Charter. 73 The travaux préparatoires of the UN Charter indicate that this respect for treaty obligations is as essential for maintaining international order and stability as it is a morally compelling norm. 
Effect of Illegality of SC Resolutions on Obligations of Member States
act. 77 In the absence of any identifiable criteria, the effect of the illegality of the resolutions must be gauged in light of the UN Charter. There is a controversy with respect to the interpretation of the phrase 'in accordance with the Charter'. There are several authorities that hold that the requirement under Art. 25 is mere compliance with the procedural provisions of the Charter. This is based on the reasoning that member states cannot be considered to be granted the right to scrutinize the decisions for their conformity with the substantive provisions of the Charter, as this necessarily involves the making of value judgements and may hamper the effective functioning of the Security Council: see Delbrück, 'On Article 25', in B. Simma (ed.), 
A Effect on Member States of the UN
Conclusion
At the heart of SC Resolutions 1422, 1487 and 1497 excluding the jurisdiction of the ICC is the issue of a clash between two institutions -both of which enjoy considerable support in the international community, and the ultimate objective of both of which is the maintenance of international peace. The complex nature of the issue stems in part from the lack of a defined relationship between the UN structure and the ICC. 86 While the ICC, by the terms of its constitutive instrument, is an independent international organization, it cannot, by virtue of the principles of treaty law restrict the operation of the UN Charter. Thus, any restriction placed on the authority of the Security Council which has been entrusted with the primary responsibility of maintaining international peace and security under the UN Charter through the terms of the Rome Statute is controversial.
The Security Council, though enjoying a wide measure of discretion necessary for the efficient discharge of its functions under the UN Charter, cannot claim to have plenary powers. It must act within the framework of the treaty under which it has been constituted, and in accordance with peremptory norms of international law. By repeatedly passing resolutions that exclude ICC jurisdiction over peacekeepers involved in UN missions, it carves out an exception from ICC jurisdiction for a specific category of people, thus modifying its operation and acting, for all practical purposes, as an amendment of the Rome Statute. This law-making power exercised by the Council violates the principle of pacta sunt servanda, which obliges parties to a treaty to perform their obligations under it in good faith, and derogates from the UN's mandate to nurture respect for treaty obligations. Neither can Article 103 of the UN Charter be pressed in justification of such an exercise, as the intention of Article 103 was only to prevent a state from liability under any other international agreement for carrying 84 Art. 4 of the Rome Statute. out collective security measures under the UN Charter. It was never meant to modify the operation of another international agreement.
Security Council Resolutions 1422, 1487 and 1497, aside from their immediate impact upon the jurisdictional scope of the ICC, have grave repercussions for international institutional law. The mere fact that the UN occupied a pre-eminent position in international institutions for a significant period of time would not justify the erosion of other equally significant institutions by the acts of its political organs. The Security Council does indeed have the primary responsibility of maintaining international peace, but this does not entitle it to carry out any action it pleases at the cost of fundamental principles of international law. The paralysis of the Security Council due to the veto power being conferred on the permanent members is nothing new, and has never before been used as a justification for violating these principles.
In this context, the withdrawal of the US proposal for renewal of Resolution 1487, due to lack of support among Security Council members, is a welcome change. The statements made by the Secretary-General preceding the withdrawal were a clear indication of the fact that renewal of Resolution 1487 would discredit the Council and the UN. 87 It is to be hoped that this step represents a move towards recognition of the primacy of the rule of law by the Council. If the Council were to revert to its earlier stance, succumb to political pressures and act in derogation of international law as a compromise to enable it to carry out its duty to maintain international peace, this would only erode the legitimacy of the Council and the UN.
